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TN TI{E THIRD JUDICTAL DISTRICT COT]RT, SALT LAKE COUNTY
STATE OF UTAH

\€

WESTERN WATER, LLC., a Utah Limited
Liability Company

Plaintifi

vs.

)
)
)
)
)
)
)

COMPLAINT

Civil No.:

Judge

oL[c1 ta6bl wk
Jerry D. Olds, Utah State Engineer and Director ]
of the Division of Water Rights, Alpine City, t
{ryerican Fork City, W. Glade and Bart D. Berry, t
Cahoon & Maxfield Irrigation Company, CedarFortj
Irrigation Company, Central Utah Water )
Conservancy District, City of West Jordan, Morris t
Clark, Robert and Sherri Cook, George Crawford, t
Rod Dansie, East Jordan Lrigation Company, )
Geneva Steel LLC, Larry and Linda HaanetO, t
lrvine Ranch & Peboleum lnc. dba Ambassador )
Duck Club, Jordan Valley Water Conservancy t
District, Kennecott Utah Copper Corporation, f*" i
Mountain Mutual Water Company, Gti City, t
Yugt" Water Company, Glenn R- Maughan, t
Susan Messersmith, Vemal Messenmith, )
Metropolitan Water District of Salt Lake & Sandy, t
National Audubon Society, New State Inc., )

(vobL)



PacifiCorp, Provo River Water User's Association, )
Riverton City, Salt Lake City Corporation, Sandy )
City Dept. of Public Utilities, Ciry of Saratoga )
Springs, Marvin Shepherd, Sierra Club, South )
Jordan City, State of Utah Division of Forestry, Fire )
and State Lands, State of Utah Division of parks )
and Recreation, State of Utah Division of Wildlife )
Resources, Paul Taylor, Edward Thomas, Mary and )
Edward Thomas, Town of Cedar Fort, Trout )
Unlimited, United States of America - Bureau of )
Reclamation, United States Fish & Wildlife Service,)
Unitred States Department of the lnterior - Offrce of )
the Secretary, Utah Department of Transportation, )
Utah Lake Distributing Company, Utah Lake )
Landowners lnc., Mitigation & Conservation )
Commission - Utah Reclamation, Utah Water )
Company L-L.C., Utah Waters, Utah Wetlands )
Foundation, Utah and Salt Lake Canal Company, )
Mack and Marie Wagstaff, Shane and Michelle )
Wagstaff, E. Fred Walters, Dean and Leatrice Willes)
Clinger Family Partnership, John Jacob, Evan t
Johnson, Burnham Duck CIub, Lehi Irrigation )
Company, North Jordan lrrigation Company, South )
Jordan Canal Company, Ron and Mindy Sager, )
Draper Irrigation Company, Lower Jordan Water )
Users Association, Sandy City Department of public)
Utilities, Marvin Shepherd, Utah Division of Water )
Rights, DOES l-50, ROE, CORPORATIONS )
I-50, MOE MUNICIPALITIES, ANDiOR )
GOVERNMENTAL ENTITIES 1-50, )

Defendants i

Plaintiq Westem Water, LLC., a Utah Limited Liability Company ftereafter referred to as

"Plaintiff), by and through counsel, hereby complains against the named Defendants, jointly and

severally, and alleges as follows:

FACTS AND ALLEGATIONS

l. Plaintifi Western Water, LLC- (hereafter referred to as Westem Water) is a limited



liability company, organized under the laws of the State of Utah with its principal place of business

in Utah Coturty, State of Utah.

2. Plaintiff has it upon knowledge and belief that Defendant Jerry D. Olds is the duly

appointed Utah State Engineer, who is also the director of the Utah State Division of Water Rights,

which is joined as a defendant in this action pursuant to Utah statute.

3. Plaintiffhas it upon knowledge and belief that the other named Defendants in this action

(with the exception of the Defendants described below in paragaph 4) were all timely filed

Protestants in an proceeding before the State Engineer for approval of three (3) Western Water

applications to appropriate public water pursuant to Utah Code Ann. $ 73-3-g. The names and

addresses of the Protestants, as well as whether or not the claims were timely filed are on the

certified list obtained from the Utah State Engineer- A copy of said list is attached as Exhibit A to

this complaint and incorporated herein by reference.

4' Plaintiffhas it upon knowledge and belief that the named Defendants, Burnham Duck

Club, Lehi Irrigation Company, North Jordan lrrigation Company, South Jordan Canal Company,

Ron and Mindy Sager, Draper Irrigation Company, Lower Jordan Water Users Association, Sandy

City Department of Public Utilities, and Marvin Shepherd did not timely file protests in the

administrative hearing conducted by the State Engineer in this matter- Therefore, these named

Defendants lack standing to challenge or oppose the Plaintiffs Complaint. They have been listed

pursuant to statutory requirement and Plaintiffshall seek Summary Judgment against them should

they attempt to oppose Plaintiffs Complaint.

5' Does l-50 are individuals, Roe Corporations l-50 are corporate or partnership entities and

Moe Municipalities and/or Governmental Entities l-50 are currently unknown to the plaintiffbut



may h rcquircd at some future point to be.named in this action. Should such individuals or entities

become known to the Plaintifl Plaintiffshall seek leave of the Court to Amend the Complaint to

include them.

6. This action is taken pursuant to statutory and administrative rules and regulations of the

State of Utah seeking review by tial de novo of the State Engineer's decision rejecting Applications

to Appropriate Nos. 55-9399(a72027), 59-5606(a72026), and 57-102g2(a73473) and denying

Plaintiffs Request for Reconsideration of his decision. A true and correct copy of the State

Engineer's Memorandum Decision rejecting the applications is attached as Exhibit B to this

complaint and incorporated by reference. A true and correct copy of Westem Water,s Request for

Reconsideration is attached as Exhibit c and incorporated by reference.

7- Plaintiffs Request forReconsiderafion was properly and timely fired.

8. Jurisdiction in this cotrrt is proper.

9' Venue in this county is proper pursuant to Utah Code Ann- $ 73-3-l4O) as the water

source sought to be appropriatd the Great Salt Lake, the Jordan River, and its tributaries, lies in part

in Salt Lake County.

10' Plaintifl Western Water, LLC. is a limited liability company organized under the laws

of the State of Utah forthe purpose of water development and providing new water supplies to the

public.

ll' On March 5, 1999, Western Water filed Applications to Appropriate Nos.55-

9399(a72027) and 59-5606(a72026) with rhe office of the State Engineer.

12'The State Engineer returned the two applications unfiled to Western Water whereupon

on March 23, 1999 western water refiled the two applications.



13- On May 23,2001, Westem Water filed Application to Appropriate No. a73473 (57-

10282) with the office of the State Engineer and requested processing and a hearing for all three

applications.

14- Notice of the three applications to appropriate was properly published in the local

newspapers with aprotest deadline of July 11,2001.

l5' Protestants listed in Exhibit A filed protests to one or more of the three applications some

of which were timely filed and some of which were filed late after the protest deadline. Those

Protestants who filed late have been named as Defendants, but Plaintiffcontends they lack standing

to challenge this action as a matter of law.

l4' Plaintifffurther contends that any other individuals and/or entities who did not protest

the Plaintiffs Applications also lack standing to challenge this action as a matter of law.

15' As part of the application process, the Plaintiffprepared a Statement of Facts which was

distributed to the State Engineer and the Protestants in accordance with statutory and administrative

rules and regulations- An executive Summary ofthe Statement of Facts is attached hereto as Exhibit

D and incorporated herein by reference.

16' on March 12,20a4,the State Engineer issued a Memorandum Decision rejecting the

three applications to appropriate.

17 ' on March l7,20M,the State Engineer amended and reissued his Memorandum Decision

rejecting the three applications to appropriate.

18' On April 6, 2004' Western Water timely filed with the office of the State Engineer a

Request for Reconsideration ofthe three applications to appropriate which included a greatly reduced

Revised conservation Plan project under the applications to appropriate.



19- The corrections of the mistakes madg in the State Engineer's rejection of the

applications, together with the Revised Conservation Plan project contained in its Request for

Reconsideration entitled Western Water to approval of the three applications to appropriate for the

Revised Conservation Plan project pursuant to the criteria for approval set by Utah statute and case

Iaw.

20' The state Engineer failed to respond to Western Water's Request for Reconsideration of

the three applications to appropriate within 20 days of the receipt of the request and such failure to

respond is considered a denial of the Request under utah statute.

2l ' Western Water provided to the State Engineer in its submissions and in the hearing

sufficient evidence to comply with all the approval requirements of utah statute and case law.

22' The State Engineer has made errors in fact and law and chosen to ignore the evidence

and arguments of the Plaintiffand wrongfully denied its Applications to Appropriate.

FIRST CAUSE OF ACTION
(Judicial review of informal adjudicative proceeding-Urtn Cooe ANw. S 63-46a-14)

23. western water incorporates by reference the preceding allegations.

24'ln rejecting Western Water's Applications to Appropriate Nos. 55-93 99(a72027),59-

5606(a72a26), and 57-10282(a73473) the State Engineer made errors in law and fact, did not

proPerly apply the statutory standards, and used various criteria conhary to public policy in rejecting

the Plaintiff s Applications.

25' Westem water's Applications to Appropriate Nos. 55-g3gg(a72027), 5g-5606(a72026),

and 57-10282(a73473) meet all of the statutory criteria for approval under &e Revised Conservation

Plan and are entitled to approval.



26- Western Water is thus entitled to judgment approving Applications to Appropriate Nos.

55-9399(a72027), 59-5606(a72026), and 57-l 0282(a73473) for diversions under the Revised

conservation Plan submitted with the Request for Reconsideration.

SECOND CAUSE OF ACTION

(Judicial review of informal adjudicative proceeding-Urtn Coorlmv. $ 63-46a-14)

27- westem water incorporates by reference the preceding allegations.

28' lf somehow all of the water sought to be appropriated rmder the applications pursuant to

the Revised Conservation Plan cannot be approved, Western Water is entitled to approval of any

and all parts of the applications and Revised Conservation Plan that can be approved under the

statutory criteria.

REQUEST FOR RELIEF

WHEREFORE, western water prays for judgment as foilows:

l' That Applications to Appropriate Nos. 55-9399(aT2027),55-5606(a72026),and 57-

10282(a73473)k' approved for implementation of the Revised Conservation plan described in the

Request for Reconsideration.

2'Th+ if all of the water sought to be appropriated under the applications and the Revised

Conservation Plan cannot be approved, the Court approve any and all parts of the applications and

Revised conservation PIan that can be approved under the statutory criteria.

3' That' each and every Protestant that cannot be shown to be an appropriate paay to the

judicial review in this action be dismissed from the action and that each and every protestant that

remains in the action that cannot be shown to be an appropriate party for review of criteria (c)



through (e) of Utah Code Ann. $ 73'3-8 be baned from participating in the review of these criteria.

4'That Western Water be granted any firrther legal and equitable relief the court finds iust

and proper.

DATED tns L{aay of May, 2004.

Co-Counsel for Western Water. LLC.


